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FROM: | ~ Barry Breen, Director
: Ofﬁce of Site Remediation

TO: Regtonal Counsel, Reg:ons I- :
Regional Enforcement. Coordinators, Regions I-X
' Director, Office of Site Remediation & Restoration, Reglon [
~ Director, Emergency & Remedial Response Division, Region ii '
Director, Hazardous Waste Management Division, Regions III & [X
Director, Waste Managemem Division, Region [V
Director, Superfund Division, Regions V, VI & VII
Assistant Regional Administrator, Ofﬁce of Ecosystems Protection &
Remediation, Region VI .
Dtrector Office of Envxronmental Cleanup, Region X

This memorandum transmits a pollcy document developed by the Office of Site -
Remediation Enforcement (OSRE) that explains what is necessary for an acceptable abllll‘}’ to -
pay (ATP) settlement in Superfund cases. The main text of the policy document addresses’
general issues that apply to the ATP process and ATP settlements. The policy document also
contains two appendices that address issues spec1ﬁc to making ATP determinations for

_individuals and businesses.

The policy document is dlrected pnmanly toward Ofﬁce of Regional Counsel (ORC) and '
Superfund enforcement program staff who handle cases involving ATP issues. It should also be
useful for poteqtially responsible parties (PRPs) who believe that they are unable to pay their

' share of Superfund cleanup costs, as well as t‘or other PRPs at sites where ATP claims are ralsed

Thls pohcy document is the second Superfund ATP document issued by OSRE. In May

- 1995 OSRE issued a “short sheet” guidance document, entitled “Overview of Ability to Pay

Guidance and Models ” Wthh describes pohcles and models relevant to Superﬁmd ATP
analyses : _

The policy document establishes an “undue financial hardship” standard for determining

o' party’s ability to pay its share of Superfund cleanup costs, and uses a two-part analysis to

r
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determme what is an acceptable ATP settlement amount. The first part of the analysis, called the
“balance sheet phase,” looks at the assets, liabilities, and owners’ equity of the ATP: Candidate,”
calculating the amount of money available from excess cash, the sale of assets that are not
ordinary and necessary, borrowmg agamst assets, a.nd owners’ equity. - :

The second part of the analysis, called the income and cash flow statement phase,” looks

. at theincome and expenses of the party and generally calculates “available income” for a

Superfund settlement over a five-year period. In calculating “available income,” the analysis

* takes.into account-“increased future neéds” (i.e., ordinary and necessary expenses that will be

~ incurred by the ATP Candidate that have not been incurred in the past or that were incured
‘prev1ously but which are expected to be mgmﬁcantly greater than in the past)

A work group composed of representatives from regional, headquarters, and Department
of Justice offices helped to develop the policy document. This policy i intended to apply
outside of a formal bankruptcy context, because the bankruptcy laws provide other. mechanisms
to-protect debtors from undue financial hardship or to allow viable businesses to recrganize. If
you have any questions concerming this document, please contact OSRE’s Pohcy and Guidance
Branch at (202) 564-51 lS '

Additional copies of thIS document can be ordered from the National Techmcal

Information Service (NTIS), U.S. Department of Commerce, 5285 Port’ Royal Road, Spnngﬁeld, |

VA 22161. Each order must reference the NTIS item number, PB97-I99731 For teiephone
orders or further information on placing an order, call NTIS at (703) 4874650 or (800) 553-°
" NTIS. For orders via E-mail/Intemet, send to the followmg address: orders@ntis.fedworld.gov.
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‘Charles Breece, OSRE
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- Lisa Friedman, OGC -
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Joel Gross, DOJ -
Bruce Gelber, DOJ -
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GENERAL POLICY ON SUPERFUND
ABILITY TO PAY DETERMINATIONS

INTRODUCTION

" This document provides a generai policy fremework for

"~ settlements in which a party’'s. financial ability to pay is a

significant consideration (“ATP settlement”} under the
Comprehensive Environmental Respornse, Compensation and Liability
Act ("CERCLA" or "Superfund"). The United States may enter into
ATP settlements with individuals and businesses for recovery .of
response costs and performance of cleanup work in appropriate
cases. ' The purpose of this policy is to provide guidance to EPA
enforcement personnel affected. partles, .and the public on- the
information that EPA will look at in evaluating proposals to-
enter into an ATP settlement, and ‘the steps that Agency personnel
should follow 1n evaluatlng a party s 1nab111ty to. pay claim.

The ATP settlement process is reserved for buSLness
potentially" responsible parties  ("PRPs”) who demonstrate to EPA’s
satisfaction that payment of the amount sought by the government
igs likely to put a company out of business or otherwise
jeopardize its viability, and for both business and individual ¢
PRPs who demonstrate to the Agency that payment of such an amount
is likely to create an undue financial hardship. The ATP
settlement process may provide for a reduction in the proposed
settlement to an amount that is not likely to create an undue '
financial hardship. An undue financial hardship occurs if, in
the opinion of EPA, satisfaction of the environmental claim will
deprive a PRP of ordinary and necessary assets or cause a PRP to
be unable to pay for ordinary and necessary business expenses
and/or ord;nary and necessary llVlng expenses

' This document flrst presents a general overview of ATP
settlements. It then discusses the types of analysis that should
be conducted in a-case where an ATP settlement has been requested
by a PRP, and generally describes how EPA - enforcement personnel
working on a Superfund case ‘and, where applicable, Department of
Justice (DOJ) staff (“the.case team”) should determine.an amount
that represents the ability of a particular PRP to pay for

' ‘résponse costs or work (*ATP amount”). This document does not

~cover the final settlement amount that the Agency should accept.
There may be situations in which ability .to pay ls not the ‘only
factor on which the settlement 1s based i

' This document also. lncludes appendlcee that address ATP.

. issues arising in settlements with individuals (hppendix A) and
businesses (Appendlx B) . -These appendices provide supplemental"
information on the analysis of 'ATP claims and the determination-
of ATP amounts for individuals and . businesses. Although
Appendix B was developed prlmarlly to expedite the processing of
ATB clalms by small bu51nesses, its principles apply to business



entities of all sizes " The Agency believes. that prov1d1ng in

»Appendlx B a written description of the'standards and procedures

that it w1ll use in making determinations on. ATP claims by
business entities will be especially helpful for small entities
that may not have access to.sophisticated financial advisors.

Appendices A and B should be read in conjunction with the

'maln body of this. pollcy document ‘when determining the ability to
‘pay of these parties in Superfund cases. The appendices do not

discuss each step of the ATP analytical process, so readers
should rely on the main body of the pollcy statement for a full
descrlptlon of thlS process _

PURPOSE OF ABILITY TO PAY ssmmmn'rs »

In any case in which EPA is cons;derlng an ATP settlement
it must consider a number of ‘competing interests.” On the one

.~ hand, the Agency is charged with ensuring that hazardous waste -

sites are cleaned up, that money spent from the Superfund is -

"restored and that those responsible for contamination pay an

appropriate share of cleanup costs. On the other hand, many
individuals and businesses have limited resources with which to-
satisfy the government’s claims. As the district court recently
noted in United States v. Bay Area Battery, 895 F. Supp. 1524
(N.D.Fla. 1995), the government must. be afforded the leeway to
take ability to pay into account in fashioning settlements under
CERCLA. In particular, it must consider the impacts. of any
settlement on the business or individual in a way that recognizes

“the value of permitting a functioning business to continue as a

productive component of our economy earning money and employing
workers, and which demonstrates compaSSLOn for 1nd1v1duals and

‘their unlque C1rcumstances

"ATP settlements may be utilized to balance two interestsy

(1) that a PRP satisfies its liability associated with the

cleanup of an’ env1ronmental problem; and (2) that payment of ‘the
liability does not create an undue financial hardship for the PRP
or, where the PRP is a natural person,‘for those dependent on the
PRP1 : ..

Early 1dent1f1cation of an undue financial hardshlp will

.preserve the financial resources of the government, the settling .

PRP ("the ATP Candidate”), and other PRPs for cleanup actions by -
reducing transaction costs. _EPA does not consider an ATP
settlement for response -costs as relieving. the settllng PRPs from
any- other obllgatlon they have under the law, including their--

1Dependents should generally include only those persons.

7lawfully claimed as such by the PRP on its most recent federal

1ncome tax return

'
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'obllgatlon to allow access or prov1de lnformatlon to help
fac1lltate the Superfund process '

EPA seeks to recover meonies expended from the Superfund by
either obtaining a court judgment against a PRP for ‘the United
State’'s response costs at a site or by settllng with a PRP for an’
appropriate share of the response costs at a site. EPA
determines an appropriate settlement amount for a PRP based on a
- variety of considerations that may include the volume of wastes

contributed to a site by the PRP, the nature of the wastes
contributed by the PRP, the degree of the PRP’'s cooperation, and
in some cases the PRP’'s ability to pay?. This reflects the fact
that lgnorlng a PRP'g ability to pay may, in certain situations,
not only impose an undue financial hardship on the PRP but may - .
also reduce or eliminate lmportant benefits that the PRP prov1des
to the communlty : :

. Any ablllty to pay settlement should be based on the .
_particular facts and circumstances of the case. However, it is
important that: the ‘Agency employ a generally consistent approach
to evaluating claims of inability to pay. Accordlngly, this
policy sets forth a framework for considering “such claims, along -
with procedures that the regions should follow where a PRP
asserts that it has a limited ability to make a  substantial )
".contribution to the costs of. cleanup or to the relmbursement of o
the government’s past response costs.

>

CONDITIONS UNDER WHICH EPA WILL CONSIDER A CLAIM OF UNDUE
FINANCIAL HARDSHIP

Although the ATP settlement process is based largely on the
financial condition of the ATP Candidate, other conditions should
also be met as part of the settlement. Among the factors that
should be present to proceed with an ATP settlement are the
‘following: '

1.- The settling party has met 'its burden of demonstratlng that
- the payment of. the full amount sought by EPA is 11ke1y to
. Create an undue flnanC1al hardship. - -

" The burden to demonstrate the llkellhood of undue flnanc1a1_‘
_ hardshlp ‘rests with the ATP Candidate, rather than with the . '
Agency, in CERCLA cases. The ATP Candidate will ‘be required to’
provide adeguate information to substantiate that payment. of the

- amount EPA seeks. ig likely to create an undue financial hardship.
The ‘Agency need not congider the request made by the. ATP
-Candldate for an. ATP settlement unless EPA has recelved all

’Interim CERCLA Settlement Policy, 50 FR 5024 (February §,.
1985) N C ST o , ’



requested flnanCLal lnformatlon from the ATP Candldate
Furthermote, any PRP who is attemptlng to settle under the ATP
process may be reguired to assist EPA in defending the
settlement, if the settlement is challenged. The Candidate
should recognize that it may be required to authorize release of
financial information necessary to defend the settlement. ' Where

. ‘appropriate, the Agency will be willing to address -

: confldentlallty issues by seeking to obtain protective orders, in’
camera review, or similar technlques .

‘2. . The. settlement should not release the ATP Candldate from
other site-related respon51b111t1es.

The ATP.Candidate should not.be released from other site-

- related responsibilities; 1nclud1ng ‘the duty to provide the -
necessary information and site access to assist with’ the cleanup
~and enforcement act1v1t1es :

5. The ATP Candldate must - request the ATP Settlement.

Although EPA’ may encourage partles to seek’ an ATP . ’
. settlement, the ATP'Candidate ‘must request the ATP settlement and
. must attest that the payment of a greater amount is likely to.
create an undue financial hardship. The ATP Candidate must also
certify to the truth and accuracy of the flnanc1al information
that has been submltted : :

4, An Ablllty to Pay Ana1y51s must con51der the entlre
‘ f1nanc1al position of the ATP Candidate.

The demonstratlon of an undue financial hardshlp must be
based on an analysis of the ATP Candidate’s entire financial
situation and not just some portion of the ATP Candidate’s. .
holdings. ' The analysis .should include an ATP Candidate’s ablllty
'to obtain. support from other entities that may be legally. ‘
responsible for satisfying the environméntal obligations of. the "
ATP Candidate. In addition,. EPA should review. and -analyze the
-facts and consequences’ relating to all material transfers of
‘property by the ATP Candldate subsequent to notice of potentlal
llablllty from EPA . .

+- 5. .An ATP Settlement is entered on an 1nd1v1dual basls wlth
- each Person as' defined under CERCLA.

The covenant not to sue and contrlbutlon protectlon offered
by the ATP settlement applies only to the ATP Candidate that.
‘demonstrates an undue financial hardship.  For example, in the

" case of a corporation, the covenant and contribution protection.

‘should generally not extend to other PRPs such as a .corporate
parent or corporate shareholder (unless their assets and income
are included within the ATP analy515 and they are contributing to
the settlement) : oo

r
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6. The ATP Settlement is in addition to expendltures that are
recoverable from other sources.

f

. The settlement agreement should - requ1re the ATP Candldate to
disclose the ability of the ATP Candidate to recover expenses
associated with the Site. ' This may include sources such as
insurance recoveries, indemnification agreements, contribution
actions, and increases in property .values resulting from cleanup
activities. The ATP settlement should consider the funds
available from these activities. Unless the ATP Candidate ,
demonstrates that no recovery from these. sources will occur, the
settlement agreement should provide for payment of a percentage
of recovered expenses to the United States

7. The ATP Settlement should seek to resolve all of the ATP
Candidate’s liability- for response costs at the site.

- .An ATP settlement should seek to resolve all financial
issues associated with the ATP Candidate’s liability for response
costs at the site. A settlement that does not fully resolve the
~ environmental claim against the ATP Candidate may leave the ATP
Candidate exposed to a burdensome contribution claim. The case
team and the ATP Candidate should estimate the effect of the
settlement on potential contribution claims (and similar claims,
such as those related to indemnification agreements) made by .
other PRPs at the site. .The ATP settlement should be very clear'’
in identifying what the ATP settlement will resolve and what
litigation exposure (if any) remains for the ATP Candidate.

INITIAL REVIEW

The ATP" analy51s utlllzes past and present financial
information to evaluate the present and predict the future
financial condition of the party belng analyzed and its ablllty
to pay for a cléanup. The ATP analysis requires enough
information to support a determination as to whether the proposed
settlement is likely to create an undue financial hardship.-
Generally,: the Agency should request that each ATP Candidate
(business or individual) submit federal income tax returns- for
ﬂthe five most recent years and a completed financial
" ‘questionnaire.® Similarly, the Agency should alsoc generally
request five years of financial information (audlted if
available) from businesses that are ATP Candidates. ‘

o .

. 3 The case team should consult w1th the flnanc1al analyst
‘who will be reviewing the ATP Candidate’s financial information
to ensure that all relevant information is requested. Copies of

financial questionnaires developed by Region 9 for this purpose.
are attached to this policy 'document as examples of reguests for
financial information relating to ablllty to pay settlements with
individuals and businesses. :



Addltlonally, other lnformatlon, as determlned approprlate by

" EPA; should be reviewed. This may include lnformatlon relevant

to the financial condition of the ATP. Candidate. that is submitted -
by the ATP Candidate itself or by other PRPs at-a site, or that

is obtained from disinterested third partles {e.g., Dun and

Bradstreet reports}.

EPA's analysis should characterize the financial condition
of the ATP.Candidate. -This analysis should consider the ATP
Candidate’s complete financial condition. In 'reviecwing flnanc1al
information, the case .team should be alert for facts relating. to
transfers of property by the ATP Candidate particularly those.

subsequent to the notice of potential liability from the Agency.'
-The case team should not limit its analy51s to the evaluation of

the ATP Candidate’s assets, liabilities, income,. and’ expenses.
It may also be appropriate to look to related sources, including

" income and assets that are not' in the ATP Candidate‘’s name but
‘which might:be available to the ATP Candidate. Not all such
‘income and assets should automatlcally ‘be con51dered available .to
- the ATP Candidate, but they should be treated as potentlally

relevant to the analysis. . ] 4 |

REVIEW OF ATP SETTLEMENT REQUESTS

T

The Reglons should 1mplement a consistent approach for
gatherlng financial information. It is suggested that a.
screening process be developed to identify ATP candidates who
have provided adequate financial information to determine their
ability to pay the proposed settlement amounts and those that
will be requlred to provide additional financial ‘information for
this purpose:.. Tt would also be helpful to develop a process to
differentiate between situations that clearly réquire the ’
assistance of a financial analyst and those that do not.

When conductlng the ATP analySLS, the case team Wlll need to
have available a team member who -is qualified to express opinions
on the financial information that is submitted. -Although,the
case team has the primary responsibility to make determinations .
relating‘to a Superfund settlement, the case team should rely on:
the opinion expressed by a person qualified to conduct a

\‘flnancial analysis when determining whether or not a- ‘Settlement
<amount ls likely to create an undue flnanc1al hardshlp

USE OF COMPUTER MODELS = o S .

EPA - has a varlety of computer models that a551st w1th an ATP

"'analy515 Included among these models are the ABEL  and Superfund
ABEL models for the' analysis of ATP claims of for-profit business’

entities.. .In the near future, EPA will be issuing additicnal

_computer models that will assist in evaluatlng ATP claims for-

individuals and mun1c1pa1;t1es The .Agency is also developing’

- manyal financial screening protocols (“protocols”) that do not

o
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- require very much input, and that may be partlcularly useful in
screening ATP claims made by a large number of PRPs at a
Superfund site.

These computer models and protocols which requlre the 1nput
-of financial information, are useful in evaluating. financial
"strengths and weaknesses of a PRP. . However, they lack the
capability to evaluate the quality of the financial information’
‘and to consider all aspects of a PRP’g financial condition
necessary to make financial projections. Due to these
‘limitations, computer models and protocols should be used in
screening and prioritizing ATP settlement requests but should not.
..be the basis for entering into an ATP settlement. The opinion of
the case team in- conjunction with the opinion of a flnanc1al
analyst should be the basis for the ATP settlement

VERIFICATION

" After the lnltlal rev1ew, the financial information should:
‘be verified. The purpose of the verification process is to
determine if the information can be relied upon to express an
opinion concerning the effect of - the proposed settlement amount
on the ATP Candldate .

Informatlon that 'has been submltted should be verlfled and
the explanation of any discrepancies documented. This :
verification may require that the ATP Candidate produce receipts -
for large or unusual expenses, submit -an appraisal report to .
verify the value of an asset purchased or sold, and submit other
documentation to substantiate the financial information provided
by the ATP Candidate. - The amount of substantlatlng documentation
for the ATP settlement is based on case'specific needs. The size
of the business and the complexlty of the financial picture of
the business or individual ATP Candidate are important factors in
determlnlng what is needed to verify the information. It is
ant1c1pated that, in every instance, EPA should perform some
minimum verification prior to accepting information as submitted.
In the event that the verification process identifies slgnlflcant
contradictions within the financial information, it may be
.appropriate to preclude any further con51derat10n of an ATP
settlement Wlth this candldate

o When estlmatlng borrowlng capac1ty, EPA should determine if -
the. ATP Candidate has overstated its liabilities. Questions
relating to the status of a liability should be documented and a
determination concerning the priority of the liability in
comparison to the environmental claim should be made

. The ATP Candidate should also be requ1red to certify that
the ATP Candidate has made a full and accurate disclosure of .
financial information. The certification can be in the form of a
51gned statement from the ATP Candidate that ls srmllar to .

7



[(“income and cash flow statement phase')

certifications provided in responding to § 104 (e) information
requests or work performed pursuant to a consent decree. Any
consent décree.or.administrative order on cénsent (AOC) that’

relies on financial information provided by the ATP Candidate-

should ‘include a provision that the covenant-not-to-sue is null .

‘and void if EPA later finds that 1nformation to be false or, in

any material respect, 1naccurate

-'In general after rece1v1ng adequate finanCial 1nformation

and verifying the information, the.case team should conduct an

evaluation of the ATP Candidate’s ability to pay. ' This will
generally involve a two-phase éexamination process. First, the
Region should analyze the ATP Candidate’s ability to make an up-

front payment. This analysis is based primarily.on a review of a

its balance sheet ("balance sheet phase®). 1If the up-front

-payment that can be made by:an ATP Candidate is ‘adequate to pay’

the total amount sought by EPA, the ATP claim should be rejected.:
If the .up-front payment that can be made by an. ATP Candidate is -
not adequate to pay the total amount’ sought by the Agency, the

additional payments over time based on the. ability to generate

‘available cash flow. This analyszs is based primarily on a

review of .the ATP Candidate’s income and cash flow statements

‘BALANCE SHEET PHASE '

. The balance sheet phase.includes'a review of the assets,’

' case team should. then analyze the ATP Candidate’s .ability to make

liabilities, and owners’ equity of an ATP Candidate. The'balance'

sheet is a financial report that displays the assets, :
liabilities, and owners' equity.of a business as of a Spec1flc
date (e.g.,.the end of a fiscal year) Assets include cash, cash

‘equivalents, accounts receivable, inventory, and fixed assets.
‘Liabilities include accounts payable, interest payable, notes

payable, and taxes. Liabilities may be current (expected to be’

~paid within. one year) or long term (expected to be paid in more

than one year). Owners' equity (or shareholders"equ1ty) is- the

'difference between assets and liabilities, and includes . , :
contributed capital (amounts directly -invested by the: owners) and _

retained . earnings (profits that have not been paid out to the

owners)

The'balance sheet‘phase should produce a dollar estimate

that 'is the sum of (1) excess cash; (2) funds available from the
.sale of assets that are not ordinary and necegsary; (3) increased

borrowing Capacity; and (4) funds available from owners’ equity

The asset holdings of the ATP Candidate should be examined

.0 as not to deny. the ATP Candidate ordinary and necessary

assets. -While protecting ordinary and necessary assets, EPA
recognizes that the ATP Candidate may also possess assets that '
are not ordinary .and necessary. These assets may ‘be sold or

8
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borrowed against without the ATP Candldate incurring an undue
financial ‘hardship. In addition, there may be cases where
borrowing agalnst ordinary and necessary assets by an ATP
Candidate is appropriate. This issue is addressed more .
specifically in\the'appendlces,for individuals and businesses.

, In making a determination regarding whether an asset is
ordinary and necessary, EPA relies on the information (both
written and oral) provided by the ATP Candldate u51ng the
‘followlng general guldellnes ' .

.. Businesses--For a bu51ness, an asset i1s orxdinary and
necessary if it is currently used for .the business
purpese cf the entlty This would include, for
.example, manufacturing equipment that relates to the
product line(s) of the business. It would not include
property owned by the busxness that is lntended for
investment purposes.

. Ind1v1duals--For an individual, an asset is ordinary
' and necessary if it provides for a need of the ATP,
Candidate or those dependent on him/her. Examples of "
such assets are prov1ded in Appendlx A. Property
holdings that are not held for the. purpose of
generating needed income or that do not provide for
-such needs may not be ordlnary and necessary

Assets 1dent1f1ed as not ordinary- and’ necessary should be
examined to determine the value that can be obtained from selllng
and/or borrOW1ng on the asset :

. If the ATP Candidate has not establlshed why an asset is
ordinary and necessary and if. the asset has 519n1f1cant value,
the estimated net value of-the asset should be included in the
ATP estimate. If other factors (e.g., reluctanceé of banks to

lend to a Superfund PRP) prevent the ATP Candidate from borrowingf'

on the asset, strong consideration should be given to settling
based on the estimated net sale value of assets that have been
ldentlfled as not ordlnary and necessary B

. After estlmatlng the amount available from assets that are

not ordlnary and necessary, the potential of the ATP Candidate to |

- borrow 1is determlned To do this EPA needs to determine what
assets, if any, are secured by existing borrowlng, what -
liabilities are 1dent1f1ed on loan applications; and the exten:
to which the potential release from liability was con51dered in *
- the lender s dec151on to lend funds to the settlor

In assessing- the ATP Candldate s borrow1ng capac1ty, ‘the
-loan period should generally be estimated based on the. facts and
circumstances of each case. 1In making this estimate, factors to
be ¢considered should include the type of asset to be. borrowed

9.



-acalnst the ATP Candidate’s equity in the asset, and othefr
relevant factors (e.g., age and income of an individual ATP
Candidate) . ' : T : :

The balance sheet phase should ensure that the ATP Candidate
will h.ve funds available to repay any loan made for purposes of
an ATP settlement. If the income statement phase indicates that
there may not be adequate 1ncome available to make periodic’ loan .
payments needed to fully pay the settlement amount, the amount

" that can be borrowed and applled toward the settlement amount

should be reduced to reflect the ATP Candidate’s ability to repay
a loan. However, if the income statement phase suggests an T

inability to repay a loan, the balance sheet phase should still . ‘

include the estimate of funds obtained from the sale. of assets .
that are not ordinary and- neceSsary

Owners‘ equity should also be analyzed as a potentlal SOurce'.

of ATP settlement funds. " This part of the balance sheet anale1s
should look at two prlmary components dividends and capital .
contrlbutlons. . , C -

, DlVldends are perlodlc payments by a company to its owners

. {i.e., shareholders).  Financial statements and tax returns

: should be examined to determine whether dividends have been -
issued to shareholders by the ATP Candidate, particularly those :
- issued subsequent to notification of its CERCLA liability. If
.80, the ATP Candidate should be asked how such dividends were
issued in light of the entity’s claimed inability to pay . the
prOposed Superfund settlement amount. Absent extenuating ,
c1rcumstances, the amount of .slUch dividends should generally be

included in the ATP amount’. Payment of future leldends may also

be restricted in the ATP settlement agreement

Capital contrlbutlons are investments in a bu51ness made by
'its owner(s).’ The balance sheet phase.of the ATP analysis should

also evaluate on a case-by-case basis whether addltlonal capltal

contrlbutlons should be 1ncluded 1n the ATP amount.
INCOMEANDCASH FLOW STATEME:NT 'PHASE f C

In evaluatlng the amounts that an ATP Candldate can’ afford
to pay over time, Regions should pay particular -attention to the
income and cash flow statements of the ATP Candidate. This '
ahalysis looks at the revenues. (income) and expenses of the ATP
Candidate over time. - This analysis attempts to predict future
earning potential and. to identify ordinary and necessary future
expenses,- based on a review of financial statements from prior
years, budgets and projections (if provided), and likely future.
évents. As previously stated, the-goal of an ATP settlement is
to allow a business PRP to remain a going concern and to prevent -

/
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- an 1ndlv1dual PRP ‘from sufferlng undue - flnanc1al hardshlp
Excess available cash flow should form the basis for ATP payments
over tlme

The income statement and cash flow phase includes review of
revenues and expenses reported over several successive years:
The income statement is a financial report that shows revenue and
profit-making activities over a period of time, typically a
. fiscal year. Revenues measure the-inflow of assets, while
- expenses measure the outflow or using up of assets. Net income
indicates an increase in assets and owners’ equity during a time .
period, while net loss 'indicates a decrease. Changes in revenues
and expenses from year to year should be examined to determine if
a trend exists and if there is an explanation for this trend. If
a trend is identified, flnanc1a1 progectlon should reflect the
1mpact of the trend. . :

Total sources of revenue should be examined to determine if
they are stated correctly and to make sure that they have not
been undervalued. A SLmllar review of expenses should be made to
determine if a trend exists, if expenses have been overstated,
and/or if the need for the expense has not been established.
Questionable revenues and- ‘expenses are to be discussed with the.
ATP Candidate and may result in adjustments to the income
statement estimate. When adjustments are made, the reason for .
the adjustment should be documented in the case file.

after the examination of prlor revenues and expenses, any :
Increased Future Needs identified by the ATP Candidate should be
.examined. Increased Future Needs are ordinary and necessary
expenses.that will be incurred by the ATP Candidate that have not
-been incurred in the past ¢r that were incurred previously but
- .are expected to be significantly greater than in the past. When
estimating ‘Increased Future Needs, the ATP Candidate must explain
the reason why payment of these expenses cannot be deferred for a
. limited pericd of time. Examples of Increased Future Needs are:

[ __Businesses-;Estimated env1ronmental expendltures that

‘ are to be incurred in.the next five years. However; in
limited and appropriate cases, -tlhe ATP settlement may
require additional payments if the estimated
env1ronmenta1 expenditures are not made.

e Individuals--A 51gn4f1cant decrease in revenues or a
' significant increase in expenses that will be incurred -
within the next five years, such as'a change in an
1nd1v1dual s flnanc1al situation caused by retirement.

- The next’ step 'in the income and cash flow statement phase is
- to calculate the difference between the:.projected revenues and
~ordinary and necessary expenses {(including any Increased Future’
Needs and debt servicing on. any additional borrowing determined.

L. ' . ) . 11



'approorlate 1n the balance sheet phase of the analy51s) during

the next five years ("Available Income"). The Available Income-
should be compared with the proposed. settlement amount. If the
Available Income is greater than the settlement amount, there 1is

:no undue financial hardship and ‘no reduction based on an ATP
<claim should be allowed. If Available Income is less than the

- settlement amount, the difference between these twd amounts-

- should be lncluded w1th the ATP estimate.

The Ag:ncy should normally require an ATP Candldate to

.- direct five years of Available Income toward payment of the
propeosed settlement amount. - However, the number of years of

Available Income may be changed when circumstances warrant.
Examples.of such circumgtances include the following: '

° The revenue and expense projections for an ATP Candidate are
too erratic to allow for any certainty in the future cash
prOJectlons} ‘In such a situation, the settlement may need-
'to require payment of a percentage of future earnings for
more than flve years.

e A bus1ness is in. the’ process of a major capltal
réstructuring that will result in a temporary deferral of
profits. 1In such a case, the analy51s may need to include a
greater number of years of Available Income or consider the®
use of an alternative method to 'estimate the value of the
restructurlng : :

[ ] An individual has a very valuable asset that produces only

) minimal income. In such a case, the analys;s may need to
include a greater number of years of Available Income or
consider the net sales value of the asset in. the calculatlon
of a settlement amount. :

The fact pattern associated with ‘each ATP Candidate’s-
financial position may require deviation from the five year, i
estimate. This deviation may be in the form of a reduction or
increase in the number of years of future income that is :
considered. "It may also include consideration of the sale value
of an ‘income- -producing asset instead of limiting the review to

“income provided by the asset.- The explanatlon for the change in
~the estlmate ‘'should be part of the documentatlon requlrements

If the case’ team determlnee that an ATP settlement should -
include payments over time, an interest factor should be applied
to all payments except the up-front payment:. . Interest should be
applied at the Superfund rate, which changes annually and can be
obtained by contacting Charles Young of the Finahcial Management
Division, Office of. the Chief Financial Officer (202-564-4914).
In addltlon. the Reglon should determine whether: settlement
payments made over time can be secured by personal guarantees

from owners of an ATP Candidate business (partlcularly if it is

o ‘ )
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known that an owner has significant personal assets) and/or
through unencumbered assets (i.e., assets that have no
outstanding 11ens or pledges agalnst them) .

ESTABLISHMENT OF THE ATP AMOUNT

any type of credit analysis, including the assessment of a
.. ATP Candidate’s ability to pay Superfund cleanup costs, involves
' many judgments with regard to issues like what constitutes an
ordinary and necessary asset or expense, what projected future
earnings and. available.cash flow are likely to be, and whether a
capital expenditure can be reasonably delayed. It is important
for the case team and the analyst to obtain necessary information
from the business entlty or individual pertalnlng to these
difficult decisions in order to reasonably arrive at an
approprlate ablllty to pay determlnatlon

, Once the case ‘team is assured that all requested financial
. information has been obtained and analyzed, Available Income (as
defined above), amounts available from estimated bcrrowxng B
capacity, amounts available from the sale of assets that are not
ordinary and necessary, and amounts available from owners’ equity-
should be identified and added together. This sum should then be -
reduced by an approprlate safety factor to reflect the
uncertainties in making predictions for a specific ATP Candidate.
and to provide for unexpected events. The safety factor can be a
percentage adjustment, a dollar estimate or some other adjustment
that is appropriate to the analysis and should be determined on a
' case by case basis. The amount produced by this step is the
estimated ATP amount. Another quick review of the ATP
Candidate’s financial situation should be conducted to assure
that the analysis is complete and accurate. If this review
indicates that the ATP Candidate can pay the estimated ATP
amount, that amount .should be recommended as.the ATP amount.* If
the review does not produce such a result the estimated ATP
amount should be rev151ted o .

: -Once the ATP amount has been established, EPA should. seek

' settlement rapidly since the financial condition of an ATP
"Candidate. may change. If there is an extended délay between the
analysis and the settlement, the financial condition of the ATP
Candidate may change and EPA’s information may be stale.

In evaluating the amount that an ATP Candidate can afford to
pay in a settlement, one consideration is how the payment will be
. structured in the settlement agreement, namely a oné-time’ payment
versus installment payments. For example, an ATP Candidate’'s ]
_ablllty to generate future 1ncome may . be used to fund lnstallment.

‘Any ATP settlement recommendatlon in a case 1nvolv1ng the"
Department of Justlce is subject to DOJ approval '

13
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payments over tlme, or it may be used to support borrowlng to
fund an up- front payment. If-there is borrow1ng capability,. the
amount available to fund an up-front payment is increased by the
ability to borrow. However, servicing the additional debt

. (payment of principal and interest) must be factored into the
income and cash flow phase of the analysis, and reduces the

avallablllty of funds in that phase

- The ATP amount should generally be payable upon settlement
Under appropriate circumstances, however, the settlement may
provide for installment payments. When considering installment
payment options, the case team should keep in mind the advantages
and disadvantages of such payments, including the potential of an,
increased ATP amount, the risk of default, and the administrative
burden on the Agency. ' . ' : ’

Generally, the Agency should not structure payments over a.
period longer than five years. There may be times when a

. settlement is more approprlately structured over a shorter perlod

of time. For example, 1f it is determined that. an ATP Candidate .
has a specific. large cash need: beginning in the fourth year after -
settlement and that therefore extendlng a payment beyornid three
years would not likely result in significant additional payment*
amounts, the payment perlod could be limited to three years

SHARING THE REVIEW

Once an appropriate ATP amount is determlned the
conclusions of the ATP analysis should be shared with the ATP
Candidate®, After a discussion of the ATP amount and the basis
for the amount, the ATP Candidate should be allowed to respond to
the analysis and to submlt'addltlonal financial information. If
the information submitted by the ATP Candidate is new and -
significant, it may result in changing the ATP amount. If it
does not, negotiations may proceed provided the ATP Candldate‘
agrees to the ATP amount

DOCUMENTATION OF THE DECISION
The case team- should document the ATP deCLSlon in Superfund
settlements. Under CERCLA, costs not recovered from one PRP may

- be recovéred from other PRPs. Because an ATP settlement . is
_predicated. on, among other considerations, a PRP’s financial

ability to pay, it has the potential to affect the settlement

Agency personnel should generzlly not. provide a copy.of any

" ABEL or other computer model analysis to an ATP Candidate unless
‘the analysis indicateg an ability to pay the full amount sought.

by the government. For further information on this subject,. the
ABEL User'’'s Guide (or other appropriate computer model user's
guide) should be consulted )

: : . s
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amount to be paid by other PRPs. Therefore, it is important for
the case team to document the basis for the ATP settlement,

rjlncludlng "identifying and-maintaining copies of all documents

- relied upon in conducting the ATP 'analysis as well as preparing a

narrative explanation that describes the analysis. This ATP
documentation .is not part of the administrative record for
response selection and is not subject to National Contingency
Plan ("NCP") requirements relatlng to the Administrative Record
for Response Selection. : ‘

- DEVIATION' FROM THIS MEMORANDUM

tootl—l—'w,

Each person’s. flnanc1al condltlon is unique. Accordingly,
if the specifics of the financial pOSltlon of a PRP are not
applicable to the assumptions contained in this guidance, an ATP
Settlement may be reached on other-grounds, but should ke clearly'
documented and elevated to the approprlate management off1c1al

for approval

tt«too*tot‘t*o*ooo**,tot*g**_t't,t*.v&*

NOTICE: -This policy is not a rule, and does not create any |
legal obligations. The extent to which EPA applles the pollcy
will depend on the facts of each case.

f‘onn-ol-o

tt***i_*i******t‘*****f't**'*tttij**
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APPENDIX A INDIVIDUAL ABILITY TO PAY DETERMINATIONS.

APPLICABILITY

For purposes of this appendlx an ‘individual is a natural
. : person:. Individuals include sole proprietors and non- corporate
| , general partners in a partnershlp However, this. appendix does
' ‘ not apply to limited partners in a partnership because ‘their
llablllty, like that of shareholders in a corporation, is
generally limited to the amount of thelr investment.® -

The ‘ability to pay of a partnership that has both limited

-and general partners should be evaluated in two stages. Flrst
financial resources of the partnership 'should be assessed.
Second, if the resources of. the partnership entity are

. inadequate, the financial rescurces of the general partner(s) ,
{but not those of. the limited partner(s)) should then be assessed
‘to determine whether these resources can make up thé shortfall.
If the general partner(s) is an individual, the policy set forth

“ in this appendix on individual ability to pay determinations
should be followed.' 1If the general partner(s) is a- corporation,

. the policy set forth in Appendix B on bu31ness ablllty to pay
determlnatlons should be followed . A

PURPOSE OF INDIVIDUAL ABILITY TO PAY SETTLEMENTS B R

It is not EPA’s.intent to deprlve 1nd1v1duals or their . .
dependents of ordinary and necessary assets or -income. - For this
reason, EPA may enter into an ATP settlement with an- individual
PRP (the "ATP Candidate") if the ATP Candidate demonstrates that
the payment of the proposed settlement amount is.likely to create
an undue financial hardship.  If EPA’'s analysis of the financial.
condition of the individual ATP Candidate identifies available:.
‘funds that exceed the proposed settlement amount . there should be
no ATP Settlement : o ‘

;o INITIAL“REVIEW

The ATP Candidate should provide sufficient financial
- lnformatlon upon which EPA can base an ATP settlement decision.
'.aGenerally, the ATP Candidate should provide the five mdst recent
years of individual federal income tax returns and should
‘complete a - financial questionnaire. EPA may request additional -
information. ' This may include loan applications, financial-
information relating to businesses owned by the ATP Candidate,
and the fair market value of assets owned by the ATP Candidate.

i

‘However, there may be cases where llmlted partners and
v shareholders participate so heavily in the business that they are:
.. llable in their personal capacity and this appendlx would apply

16
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EPA should not llmlt its analysis- to the evaluatlon of the
ATP Candldate s assets, earnings and expenses. It may.alsoc be
approprlate to examine other sources of funds available to the
ATP Candidate. This may include income and assets not in the
. name of the ATP Candidate but that are available to the ATP
Candldate, such as income from, and assets in, trusts and other
related entities as well as the financial holdings of the ATP .
Candidate’s spouse. -Not all such income and .assets should
_-automatically be considered available to the ATP Candidate, but
they should be treated as potentlally relevant to the analy51s

The lnltlal review should characterlze the financial
¢condition -of the ATP Candidate in terms of income and net worth.
The 1n1t1al review may. 1nclude

1) Comparlson of the ATP Candldate 'S income and expenses to
‘ ' national and local averages; and

2) Estimation of the perCentage”of'ineeme,appliedAto debt.

_ By conducting the, initial characterlzatlon EPA may then
‘estimate the extent of the financial hardship that would be
imposed upon the ATP Candidate if required to pay the proposed-
settlement amount. If this amount is not likely to create an
undue financial hardship, EPA should suspend the analysis,.
pending an explanation from the ATP Candidate as to why- payment‘
of the proposed settlement amount is llkely to create an undue
f1nanc1a1 hardship.

VERIFICATION

. Verlflcatlon of the ATP Candidate'’s flnanc1al lnformatlon is
often the most labor-intensive ‘aspect of an ATP analysis for an
individual. Although businesses and municipalities have
available a variety of information relating to revenues,
expenses, assets and liabilities, many individuals have only
copies of income tax returns. Furthermore, businesses and
municipalities are experienced at explaining their financial
. positions--individuals. rarely have a need to do.so. The case-
- . team should use the least intrusive method of inquiry consistent
with ‘adequately analyzing .an individual ATP Candidate’s ablllty
to pay. - For example, the number of pedple that participate in
financial discussions with the individual ATP Candldate should be
kept. to a mlnlmum .

' BALANCE SH‘.EET PHASE

The balance sheet - phase looks at-the assets, liabilities,
"and owners’ equity of the individual ATP Candidate. Asset
holdings generally fall into one of two categories: (1) assets
" required to meet the ordinary and necessary needs of the ATP
Candidate and those dependent on the ATP Candidate; (2) other

17



- analysis.

assets. Inquiries should be made as’.to the proper class1f1catlon

of assets”owned by the individual ATP Candidate. Assets of |
limited value, however, may be excluded from this phase of the

N

Assets requlred to prov1de for ordlnary and necessary needs

_.include the personal residence, vehicles needed for
. transpertation, clothing, and other personal possessions that can

be accurately attributed to providing for the needs of the ATP

‘Candidate and those dependent upcn the ATP Candidaté. Unless the

Agency determines that these assets are not ordinary and .
necessary for the ATP Candidate or that there exist unresolved.
issues concerning questionable transfer(s) of. the assets, these
assets should be excluded from the ATP analysis and the
requirement to determlne a. falr market value- for them should be’

‘-fellmlnated

A prellmlnary review of assets requlred to provide for

. ordinary and necessary needs should be performed to ensure that -

‘they.are not misclassified.  If the assets are not’ ordlnary and
necessary, EPA may calculate an ATP amount based on: ‘
Y. Réquiring the ATP Candldate to sell the asset(s)
2. - Requlrlng the ATP Candldate to borrow on - the asset(s).'
3. If borrow1ng is not an option due to other constralnts

'such as the age of the- borrower, the Agency -and the ATP
Candidate may agree that the asset will be sold ‘as part
_ of the resolution of the ATP Candidate’s estate, with
- - .an appropriate portion of the proceeds from the sale
- R 901ng to the ATP settlement, or

4. Not requiring elther the sale of the asset or borrow1ng
. on the asset, but requiring the settlement to include
_ Available Income (as defined. below) for a perlod
~ greater than five (5) years

EPA should alsa’ analyze the. value of a sum certain versus.
Candidate). The Agency should also estimate the net sale amount

and the enforcement costs (such as costs to require compllance
with the ATP settlement agreement) for each alternatlve

: The ability-to- borrow estimate should 1nclude the ablllty to .
- borrow on'other assets owned by the ATP Candidate. - Other assets -

include assets of significant value that are. owned by the

. individual ATP Candidate that have not been demonstrated to be
- ordinary and: necessary 'for the individual or those dependent on
the 1nd1v1dual If other constraints limit the borrow1ng
capacrty on assets owned by the 1nd1v1dual ATP Candldate, the . ATP‘.

18:
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.the possibility of a greateér amount if paid over time (along with. -
" the possibility of -a default on the agreement by the ATP -



estimate .should con51der the amount that would be avallable if
the other:assets were sold .

For individual ATP Candidates who are sole proprietors or
general partners, owners’ equity should also be analyzed as a
potential source of ATP settlement funds. This analysis should
consider the ability of the ATP Candidate’s enterprise to attract
additional investments or capital contributions. &Any funds
identified in'this analysis should be included in the ATP amount.

i

INCOME AND CASH FLOW STATEMENT PHASE

.The income and cash flow statement phase looks at the:
revenues (income) and’ expenses of the individual ATP Candidate.
The tax returns and other financial information should be relied
‘upon to estimate the future income and sources of funds for the
ATP Candidate. The income and cash flow statement phase should
identify the ordinary.and necessary living expenses described in
the ATP Candidate’s response to the financial questionnaire.
Ordlnary and necessary living expenses include the cost of items.
such as housing, utilities, food, transportation, clothing,
education, medical treatment, and prescripticns.. Ordinary and-
necessary .living expenses should not include expenses for assets
that would be described by any reasonable standard as luxuries.
The decision concerning ordinary and necessary living expenses :
should be made based on the unique condition of each individual
ATP Candidate belng analyzed.

The case team should evaluate the ATP Candidate’s sources of
income and estimate the ATP Candidate’s future income: The case
team should then examine the expenses identified by the ATP
~ Candidate and estimate the ordinary and necessary living expenses
. for the ATP Candidate and those dependent upon the ATP Candidate.
' In addition, if it was determined in the balance sheet phase that
the ATP Candidate has borrowing. capacity, additional expenses to
service such borrowing should be factored into this analysis.

The difference between estimated future income and ordlnary and
‘necessary living expenses (including any debt- -gervicing expenses)
is defined as Available Income. The Agency should normally
require the ATP Candidate ‘to direct five years of Available
Income _toward paymenc .of the proposed settlement amount

As diacussed more.fully in the- main body of this pollcy
" document,. the fact pattern associated with each ATP Candidate’s
financial position will determine the number of years to include
in the Available Income estimate. This may result. in reducing or
increasing the number of years used in .computing the Available
Income estimate. The explanation for any change in theé Available
Income estlmate should be part of the documentatlon requlrement

. Normally, the 1ncome and’ cash flow statement phase assumes
that income. and expense projectlons wzll remain. constant.- If
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spec1al cirdumstances are identified; this assumption should be
changed tp meet the unique needs of the ATP Candidate. For .
example, if the individual ATP Candidate is expected to retire in
two years, the income and expense pro;ectlons should be changed
to reflect this circumstance.

vESTABLISHMENT OF THE INITIAL ATP- AMOUNT

‘In establlshlng the initial ATP amount, EPA should deduct

.. from the Available Income estimate an amount that -should provide

a measure of safety to prevent the existence of an undue
 financial hardship. The safety factor for an individual ATP | ..
Candidate should be based on facts' specific. to" the 1nd1v1dual ‘and
those dependant ‘upon the 1nd1v1dual
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| ' APPENDIX B: BUSINESS -
. . ABILITY TO PAY DETERMINATIONS

APPLICABILITY

Businesses can be broadly grouped into three categorles'
corporations, partnerships, and sole proprietorships. From the
' perspective of analyzing the financial health of a business, a

. critical distinction exists among these categories regarding the

extent to which the business’ owners are responsible for the
business’ liabilities. A corporation is an entity in which
ownership is established by parties (who may be individuals, .
partnerships, or other corporations) who hold shares of .stock in
that corporation. The corporation under the law has the status
of a person. Therefore, llabzllty generally is limited to-the
corporation. A corporation’s owners (i.e., sharehclders)

' generally enjoy- limited liability for any of the corporatlon s’

. debts or legal claims, and the most they can. "lose® is the value - .
of their investments ({i.e., stock) in the firm.. 1In assessing the .

financial health of a corporation, only the flnanc1a1 resources
of ‘the corporatlon are relevant .

The owner of a sole proprietorshlp, in contrast, is not
protected from business debts, and the owner has unlimited ’
liability for his business. The total financial resources and
financial responsibilities of the owner of a sole proprietorship
or the partners of a general partnershlp should be evaluated in
assessing the ability of these entities to pay.

A legs common form of partnership is known ag a "limited :
~partnership." These partnerships consist of one or more limited .
partners (whose liability for the partnership’s debts is limited
to the amount of money originally invested) and cne or more
general partners (whose liability for partnership debts is not
llmlted to the amount of thelr lnvestment)

.For’ purposes of analyzing abillty to pay situations, it may
be -necegsary, to consult one or both of the appendxces. For
example, ATP settlements affectlng businesses enjoylng limited
liapility (e.g., corporations) should be determined in-accordance

with the policy set forth in Appendix B and the main body of this -

policy document. However, business entities who have general
llabxllty (e:g., sole proprietorship) are addressed ln Appendlx
A:" Individual. Ability. to Pay Determlnatlons

' punposs OF BUSINESS. mn.rnr TO PAY smm'rs

_ EPA does not 1ntend the Superfund settlement process to
result in the closing of a pusiness or the inability of a
business to conduct its businees activities. For this reason an
ATP settlement with a business PRP is permitted if the  business
PRP (the "ATP Candidate*) demonstrates that. the’ payment of a

*
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certain sum of money is beyond its financial capability and that
settling .for such a sum of money would create an undue financial
‘hardship for the ATP Candldate ‘'The = business ATP settlement

should also meet the requiremehts contained in the main body of o
thlS pOllCY document. o

EPA’s analysis of the ElnanCLal condition of the ATP -
Candidate should be performed with the assistance of a person who -
. is qualified to make this determination. If the analysis
identifies available sources of funds that exceed the proposed
settlement amount, there should be no reduction in this amount.

' INITIAL REVIEW - = ... o o . e

The ATP Candidate should provide EPA with sufficient -

. financial information on-which to base an ATP settlement

decision.  Generally, the ATP Candidate should be required to .-
. provide a minimum of the five most recent years of federal .
- corporate ihcome tax returns. Similarly, the Agency. should also.

generally request the five most recent years of financial '
information (audited, if available) and a completed financial
questionnaire. Other 'information, as determined by EPA, should
be provided and reviewed by EPA. 'This may include loan
applications, financial information reélating to other entities :
owned by the business and/or shareholders or directors of the ,
business, financial lnformatlon for a period of time greater than
five years, and information that might assist in estimating the
fair market value of assets, llabllltles,_anome and expenses of
the ATP Candidate. E : R A

’ The initial review should characterize the financial
condition of the ATP Candidate in terms of income and net worth.
The initial review may
1)  Compare the ATP Candldate 3 lncome and expensee with sxmllar :
‘ bus;nesses F . .

2) Calculate various financial ratios (e g.. debt- to- equlty
©  ratio) that help to-.describe the equity, solvency and
.profltablllty of the ‘ATP Candldate, and .

3) -Compare net income and cash flow projectlons w1th the
» proposed settlement amount.

- If a preliminary review of the flnanclal lﬂfOtmEthﬂ _
indicates that. the proposed settlement amount is not s;gniflcant
in comparisen to. the flnancial poaltlon of the ATP Candidate, the

-

. "For example, information on offlcere‘ compensation is’ :
available in the Robert Morris Associates business profiles. For
further informatién on how to make these comparisons, see the
'“Beyond ABEL Training Course” materials. - .
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‘analysis should be suspended, and the ATP. Candidate should be
asked to éxplain why the proposed settlement is likely to create.
an undue financial hardship. Only if such’ an explanatlon is
provrded should the analYSls continue.

Generally, -if the financial characteristics indicate a
strong financial condition, a reduction in the proposed
- settlement amount is not justified. However, it is important to
recognize that these are only financial indicators and do not.
.express a final opinion on any business. A final opinion should
~ only be provided based on a detailed ana1y315 by a quallfled
f1nanc1al analyst. ‘ . .

VERIFICATION

.o~

. . Businesses have available an assortment of qpcuments that
describe their ‘financial condition. However,.the majority of

" these financial documents were prepared under standards that are

different from the. standards used to evaluate. an ability to pay.
. Because of thls, caution should be used in relying on them. . '
_Sufficient inquiries should be made to verify the accuracy of the
‘documents and to determine that they accurately reflect the
current financial condltron of the ATP Candidate.

Understanding trends in the ‘business and the reason-for the’
trends are important in verifying the financial information.
Superfund litigation can be expensive and this may have created a ’
significant but temporary impact on the business that may ease or
dlscontlnue after settlement.

Other expense and Spendlng patterns should also be examrned
to determine whether debt has increased or decreased. Often in
difficult financial times a ‘company may reduce assets to pay
_éxpenses or borrow on the assets. “Substantiating documentation '
should be provided to explaim why a business that has a history
- of proflt has lncreaaed its amount of debt or reduced 1ts net
. worth.. :

:fBALANCE SHEET PHRSE

The balance sheet phase looks at. the assets, liabilities, _
and’ owners’. equity of the businesa ATPF Candidate. Asset holdings -
-of a business should generally fall ‘into either of two
categories: (1) asgets that are ordinary and necessary to -
continue the . business operation{s) of the business ATP
'Candxdate~ and (2) assets that are not ordinary and necessary for
the business operation(s) of the business ATP Candidate. EPA. may
make inquiries as to the classification of .all assets.

: An. lnquiry should be ‘made to determine if the company has :
the ability to borrow upon either or both types of assets. If
‘borrowing potentlal exiats, the amount that -could be borrowed and
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" This phase of the .analysis should predlct future earning

’

paid by the ATP Candldate should be estlmated and lncluded in the
ATP estimate. .- : :

1f other constraints llmlt the borrowlng capac;ty of the
business ATP Candidate, EPA should'estimate 'the net proceeds from
the sale of assets that are not -ordinary and necessary. This

 estimate should be included in the ATP amount. During the
. balance sheet phase,; EPA should ensure that the business ATP
. Candidate is not required to dispose of ordinary and necessary

assets or to borrow so heavily on ordinary and necessary assets
that it is unable to make the payments on the debt.

" Owners’ equlty should also be analyzed as a potentlal source
of ATP settlement funds. As described more fully in the main °
body of this policy document, this analysis. should look at two

- primary components: drvzdends and capital contributions. "Any .
.. funds. ldentlfled in thls analysxs should be lncluded in the ATP
-amount

INCOHE AND - CASB.FLOW STATEHENT PHASB

The income and cash flow statement ‘phase looks at the .
revenues {income) and expenses of the business ATP Candidate.
potential and identify ordinary and necessary e ->enses for the !
business ATP Candidate. This should be based on financial .
statements from prior years and likely future events. The goal, =
of the ATP settlement should be to allow the business to remain
solvent, but not to retain excess cash flow. Any excess cash .
flow should instead be used as a source of contribution towards a .
Superfund site cleanup. Similarly, the ATP settIement should not

permit inflated or unreasonable expensea

: When-conductlng the income and cash flow statement phase,
EPA should look to see that all sources of income are identified
and valued accurately, and that any related party transactions:
{i.e., transactions among natural persons related to each- other,

‘or. among corporations that are closely related) are identified.
" Current and projected future sources of income should be compared

with prior sources of income and an estlmate of future 1ncome
should be made. ST , Lo

Current and estimated future expenses should also be /

examlned Expenses of the business ATP Candidate that are.

intrinsic to'the service or manufacturing purpose of the

_corporation ("ordinary . and necessary expenses"} should be .
- reviewed. Expenses that do not appear to relate to the business

purpose of the business.ATP Candidate (e.g., charitable
contributions; dues and membership fees) should be questioned..

 .In addition, if during the balance sheet phase it was determined
-, that the ATP Candidate had additiocnal borrowxng capacity, future
‘expenses  should reflect lncreased debt serv1c1ng requlrements

24-






' APPENDIX C: DEFINITIONS .
Availible Income is the difference between. projected revennes and
 ordinary and necessary expenses, generally for the next five
years : ) o | <._y

Increased Future Needs are ordlnary and necessary expenses that
wrll be incurred by -the ATP Candidate that have not been incurred
'in the, past or that were incurred. prevzously but which are
expected to be significantly greater than in the past.

Ordlnary and Necessary Asset.is an asset that is currently used
for a business purpose or an asset that provides for a need of
an 1nd1v1dual ATP. Candidate or . those dependent on- hlm/her

ATP Amount is the sum of Avallable Income, excess cash, amounts
-available from estimated borrowing capacity, amounts available
from the sale of assets that are not ordinary and necessary, and
.amounts avallable from owners' equzty,‘reduced by a safety
factor. : ‘

.Undue Flnanclal Hardship occurs EY- payment of the settlement

" amount sought by the government will deprive an ATP Candidate of

ordinary and necessary assets or cause an ATP Candidate to be
unable to pay for ordinary and necessary business expenses and/or
ordlnary and necessary llvzng expenses

ot
I

.26




S EPA

Financial Statement for Individuals *

(¥ acddik wace dad, &MAch & SECASRI HNEGL)

. Your Name and address (induding 2pcode and counly)

2. Homephomm.:mbér

3. Marital 1ans

4, Scdal a Yours

Zp Code

County

Security
Numbers
(opdona)

b. Spouse

Section i

Empioyment Information

5. Present employer or business (name and addrass)

8. Businass phone number

7. Qcaypaton

Sa.. How long at present 8. Chack appropriata box
-@mployment. Q Wage earner Q Partner
. Q Sols proprietor Q Corporais officar
9. Spouse's employer or business (name and address) 10. Buslness phone number ' 11, Qcoypaten
$4. - How long at present 1. Cm-dta.ppmpdaubax '
empioyhent. Q Wagé eamer Q Partetr :
. Q Sola propriator Q Corporals officer

Section IL.

‘Personal Information

13. Namae, address and lefephune number of next of Kin of oher referance

14, Dale of blrth a. Yours

§ b

b. Spousa's

Section lll.

General Financial Information

16, Lasi tree years Federal and siate
Income lax returna fled .

154, Adjusied gross Income on returns,
per year

150, Ust all s:aies hess returns were flied in:

16.” Bank accounts {indude Savings & Loans, Credlt Uniors, IRA and Redrement Plans, Covtificates of Deposit, sic)

Namc of instltution

Address

Type of Account

‘ Account No.

_Balance.

Total (Enter In ftem 25)

-,

4

s ol he Paparwork Reduction Act of 1980, 44 U.5.C. § 3501, et 38q.

.
&

1]
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]

‘ormation Is requesied pursuant Lo Section 104(s) of the Compiehansive Environmental Responsa, Compmsam md Liabiity Acy, 42 U.5.C. § 9504, and Is not lub[aci ]

.
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-+ Cparge carcs, Lines of geail

- Typs of Account Nama and Addreas of Monthly Credit Amount
or Card Rinancisi Ingthution Payment Limit Qwed
]
"Totals (Enter in ttem 3t} : }

18. Satfe deposil boxes renled of actassed (L/st all focanons, box numbers, and contents induding esimaled market yakse)

19. Real Propeny (8ref descripion of prooerty and iype of ownership) Address (indude d’“’"_% stle and pasosl number)
" y .
b.
c.
.20 ‘ insuranca Palictes (Na.me of Company) Policy Numbar - Type Face Amount Avn:lllblo Loan Value
Total (Enter in e 27) o . }

21. Additional Financial Infomation (Court and administrative proceedings by or against you, legal daims{whether asserted or not}, settiement agreements, employmar
agreements, consulling and simiar agreements, “goiden parachuts® agreements, bankruplicias, repossessions, recent transfors of assets for less than fulf value
anticipated increases in income, real sstate being purchased under contract, real or personal property being hekd on your bahalf, conditon of heatth, information o.
{rusts, estates, profit-sharing. plans inhantance, slc., in or of which you are a pamapam or beneficiary), -

22, Are you currently receiving feutemenl banefits as a lormer civillan of mihLa.ry amployes of the federal govemment? If so, give datas of service, agency or branch ¢
serwce employed by, and location of employment.

23, lndlcam any business antity with which you own five (6) percent or more of the outstanding stock {or other eqully Interest), ‘
Name of Business Entity - - Addresa ) Peorcentage of Stock Date Purohased

\casedayNinnio.pmd, ¢ 2> - revined OUCANR . ) : ==

= e



W w Wb T,
current Llatdiitfes Equity Amount of
Description Markat Satance in wonthly Hame and Address of issuer or Date
Yalue Dus Assat Paymem Lisn/Nole Hoider/Otligee Pledged
24, Cash and precious melals of gema .

Bank aceounts .

1 Slocks

b. - Bends

c. Mulual Funas, Parnership Interest,
Sacunuas ang omas lavesiments

27. Cash orloan value o! Insurance.

28. - Venhicles (Model, yaar, license)

29. Real
property
(From
itermn 19}
30. Other tangible assets (Including art,

' boals, jewelry, options, glc.) or financial
debts owed [0 you In excess of $1000.

N L
.d. L]
31. Bankrevoiving crealit
a.
32, Other
Liabillliay D.
{Inciude
judgements, | ¢,
notes,
ax liens, d.
8ic.}
0.
I -
9.
33, Federal and siale Taxes Owed -
34, Totals -

Listalt ransfers rea & pérsonal property, Induding cash (by gift o loan made not at falr market is:ms) that you have madd within the lgst 3

years (llems with a current marke( value of

$1000.00 or moce): -
‘M Sale . Th Whom . -
Date Current Market Value memtm) Descripion of Propecty Tranaferred | (jnqicate reletionship o you) Nabtirs snd Condlions of Tranater
EIE e i + s R o 3 . T
cpoeglily o ROdhdR g By . e
e p e, ¥ - .
. 23n ‘casadevNInnin o <2 - avis ed 040
Thw - e 2
S——y M - B Sinld
- o e PEL XX ARt B d




Income

Necessary Living Exparaes

Source Qross Net

is. .wages'Saares 5 47. Rent (Do not show mongage lisied in ftem 30) | °
36, -~ ges'Salanes (spouss) - 48. Groceres (no. of peopre ____ )
3 3 éammtssms 49. instliment payments
38. Interes: - Dividends 50. Utlites(Gas$ ___ Wawer$
39.  Net 5us1ess income " Electic$ Phone § )
40. Rena income 51. Transporagon
41, PanswrvSoctal Securily Income 82, lnsumance {Life $ Health §
<2, PansbrvSocla; Securlly tncome (gum} Home § Car® }
£3. Child Suppor 3. Medical (descride fin excess of $500.00)
a4, Agmeny 54. Estimated tax payments {If sell-ompioyed)
<5 Omher income (8.g. invesiment Incoma, 55, Other expensas (spedly)

capital gains)
456, Tolal \ 5. Touwl I

Certification

Under panafties of pevjury, | declare that to the besi of my knawiedge and ballef this

‘wlatemnard af assate, llabliRles, and other (nformation 18 trus, comect, and compiets.

signalure

58. Date

_--‘- . La‘»-u. e IR 3 0



U.8. Environmental Protecdon Agenay, Asglon 1X
3 E PA Financial Statement for Businesses *
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gectlon | Genergl Fingnels! Informellon
5 Lasi eves pearn Fedérs 203 G2 Qoo Iax 19T ’ Forme Fled . Tax Years ended | b fore mcea
10, Bark socounts (Ui of ﬁdmwmmwmr
Kama of Institutton ‘ Typo of Asosunt . Bslaned

|
. ' | T Credt | Amount | CredN Hontv
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Cm;t!on Ve continued Qeneral Financlul information

R
13, Redl propny

$rist Bevorplion end Typs of Cunerehlp Addresa fchato asvy. siate end pacci ' menber)

L3

14, Insymnde pallales cwmned with budinets 83 bindfidiny
Name lngtied Qampsny Poliey Numbsy Type Froa Aneu R Avellabis Lean

Tote! (Entw & e £1) b

18. Adelganal intformetion (Cowt endl svminktetye procaadingd by ef Bgainst iy buuiness, sollemant agreomants, grosments o aurchang wvdmm«sw
&80688 obivis T 11 0 GRENETY 00U @ & busineas, legad olaims [win ey sseeTind or nod, bankrupicias, repossa ssions, recent rerafer. | of essets ke krsw than |
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Sepasmoris of agencies with whom you have s convact for paymont of goods or services
Agency Nama Address - Gonkect Ko, Amountto bo Revelved __ Paymen! Dus Dat

18a. Federel govainnent Gapariments of egenciss hat have exindad or givan e business losns, mwwm:\w W Bwiichyouhsvo sy ﬁsﬂ(wwmw
fwmyMMmMm)thﬁm . )

Amount Bua Sue Date
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19, Bank eatoune

" (6, Bsauites and ofher INANCE iBet
el )
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Seciiion W, « income and Expenss Analysia

Tre 8owing Iformaion tpples B e i Sapenaas Fucg & o0 YO Parioet Acirgng metrod used
: ®
- mme Expensos
. QO3S P fren sales, Sarvives, A, " 13, Malsrlals purchased $
¥1. Qross (enau Inmme - 7. Weges &nd sslarken of employent
8, nsvedl 5. Wago weaiariasbonumss v olfes s, Wreotrs end
) . Diviéonaa 0. Rent
34, Oshoy Income (Epacity) : 'a.m;mmmmw
O, Qupplen
40, Uifies / Telsphana
43, Gasclne /OF
44, Rapairs B mainirance
. 48, Curren mese - _
47, O, Ingiuaing foos paid for sorvias (Sposit)” ‘
. 1%

' Qontifleailon
undsr panaitns of .lwmluwuwmnmu
seurn of easals, i o (NeTraton la WD, EIFa, ond CBRGiet. ‘
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